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Mr. Todd K Brown 
Acting Executive Director 
Texas Workers’ Compensation Commission 
Southfield Building, 4000 South IH-35 
Austin, Texas 78704 

Dear Mr. Brown: 
OR92-153 

You ask whether certain information is subject to required public disclosure 
pursuant to the Texas Open Records Act, article 6252-17a, V.T.C.S. Your request 
was assigned ID # 15351. 

We understand that the Workers’ Compensation Commission has received a 
request from a claimant for certain documents relating to the claimant’s contested 
workers’ compensation case and its appeal. You state that the requester seeks to 
obtain, inter da, “any documents which would show or describe the method upon 
which an examination was made of the record [by the Appeal Panel] of the actual 
contested case hearing.” You have submitted to this office certain handwritten 
notes taken by the Appeal Panel in the course of its adjudication which you state 
falls within the scope of the requester’s request. You claim that the requested 
information is exempt from public disclosure pursuant to section 3(a)(ll) of the 
Open Records Act as intra-agency memorandums. 

Section 3(a)(ll) of the act excepts from required public disclosure “inter- 
agency or intra-agency memorandums or letters which would not be available by law 
to a party in litigation with the agency.” This section is intended to “protect from 
public disclosure advice and opinions on policy matters and to encourage frank and 
open discussion within the agency in connection with its decision-making processes.” 
Austin v. City of San Antonio, 630 S.Wdd 391, 394 (Tex. App.--San Antonio 1982, 
writ refd n.r.e.). The test under section 3(a)(ll) is whether interagency or intra- 
agency information consists of advice, opinion, or recommendation that is used in 
the deliberative process. Open Records Decision No. 574 (1990). Purely factual 
information, however, does not constitute advice, opinion, or recommendation and 
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may not be withheld under section 3(a)(ll). Open Records Decision No. 450 
(1986). 

The documents you have submitted to this office consist of handwritten notes 
prepared by the Appeal Panel or its staff summarizing the claimant’s claim and 
listing case citations. The notes do not reflect any statement of fact; the notes are 
interpretative and evaluative working papers prepared during the agency’s 
deliberative process, that is, after the hearing stage but prior to a final decision. We 
rule that the notes reflect the internal deliberative process of the agency and are 
therefore exempt from public disclosure pursuant to section 3(a)( 11) of the act. See 
Open Records Decision Nos. 559 (ruling that drafts of an agency document, 
including comments and notations, are excepted from disclosure pursuant to section 
3(a)( 11) because they represent advice, opinion, and recommendation of the drafter 
as to the form and content of the final document), 549 at 2 (Texas Department of 
Health staff memorandums prepared to aid department in reviewing certain grant 
applications were protected by section 3(a)(ll)), 547 (1990) (memoranda reflecting 
the deliberations, comments, advice, or opinions of the Texas State Board of 
Insurance staff pertaining to preparation of a procedures manual were protected by 
section 3(a)( 11)). 

We note that it is within the commission’s discretion to release the requested 
information; the Open Records Act does not prohibit the release of information 
protected only by section 3(a)(ll). Open Records Decision No. 470 (1987) at 7. 
However, as previously discussed, the notes are exempt pursuant to section 3(a)( 11) 
and it is within the commission’s discretion to withhold them. 

Because case law and prior published open records decisions resolve your 
request, we are resolving this matter with this informal letter ruling rather than with 
a published open records decision. If you have any questions concerning this ruling, 
please refer to OR92-153. 

Very truly yo 
/” 

s, 

/J&,) 

f Hemess 
Assistant Attorney General 
Opinion Committee 
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Ref.: ID# 15351 

cc: Harold R. Barker 
8656 Park Lane #2008 
Dallas, TX 75231 
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